
Toronto

 Forteenth Edition   

 J. E.   SMYTH 
  LATE PROFESSOR OF COMMERCE,  

  FACULTY OF MANAGEMENT STUDIES,  
  UNIVERSITY OF TORONTO    

 D. A.   SOBERMAN 
  LATE PROFESSOR OF LAW,  

  FACULTY OF LAW,  
  QUEEN’S UNIVERSITY    

 A. J.   EASSON 
  LATE PROFESSOR OF LAW,  

  FACULTY OF LAW,  
  QUEEN’S UNIVERSITY    

 S. A.   MCGILL 
  SCHOOL OF BUSINESS & ECONOMICS,  

  WILFRID LAURIER UNIVERSITY  

     The LAW And BUSINESS 
 ADMINISTRATION

In CANADA 

A01_SMYT1678_14_SE_FM.indd   iA01_SMYT1678_14_SE_FM.indd   i 3/4/15   3:22 PM3/4/15   3:22 PM



Toronto

 Forteenth Edition   

 J. E.   SMYTH 
  LATE PROFESSOR OF COMMERCE,  

  FACULTY OF MANAGEMENT STUDIES,  
  UNIVERSITY OF TORONTO    

 D. A.   SOBERMAN 
  LATE PROFESSOR OF LAW,  

  FACULTY OF LAW,  
  QUEEN’S UNIVERSITY    

 A. J.   EASSON 
  LATE PROFESSOR OF LAW,  

  FACULTY OF LAW,  
  QUEEN’S UNIVERSITY    

 S. A.   MCGILL 
  SCHOOL OF BUSINESS & ECONOMICS,  

  WILFRID LAURIER UNIVERSITY  

     The LAW And BUSINESS 
 ADMINISTRATION

In CANADA 

A01_SMYT1678_14_SE_FM.indd   i 3/4/15   3:22 PM



     Vice-President, CMPS: Gary Bennett 
 Editorial Director: Claudine O’Donnell 
 Acquisitions Editor: Megan Farrell 
 Marketing Manager: Jessica Saso 
 Project Manager: Kimberley Blakey 
 Developmental Editor: Jill Renaud 
 Manager Content Development: Suzanne Schaan 
 Media Editor: Daniella Balabuk 
 Media Developer: Bogdan Kosenko 
 Production Services: Cenveo 
 Permissions Project Manager: Joanne Tang 
 Text Permissions Research: Lumina Datamatics, Inc. 
 Interior Designer: Anthony Leung 
 Cover Designer: Anthony Leung 
 Cover Image: © Iurii Sokolov / Fotolia 

 Credits and acknowledgments for material borrowed from other sources and reproduced, with permission, in this textbook appear 
on the appropriate page within the text. 

 Original edition published by Pearson Education, Inc., Upper Saddle River, New Jersey, USA. Copyright © [2016] Pearson Educa-
tion, Inc. This edition is authorized for sale only in Canada. 

 If you purchased this book outside the United States or Canada, you should be aware that it has been imported without the 
approval of the publisher or the author.

This book offers a general discussion of legal principles relevant to business students. It is not intended to provide legal advice nor 
address specifi c situations. The law discussed in this book was compiled between January and June of 2014. Subsequent changes in 
the law will not be refl ected in the text. 

 Copyright © [2016] Pearson Canada Inc. All rights reserved. Manufactured in [the United States of America]. This publication 
is protected by copyright and permission should be obtained from the publisher prior to any prohibited reproduction, storage in a 
retrieval system, or transmission in any form or by any means, electronic, mechanical, photocopying, recording, or likewise. To 
obtain permission(s) to use material from this work, please submit a written request to Pearson Canada Inc., Permissions Department, 
26 Prince Andrew Place, Don Mills, Ontario, M3C 2T8, or fax your request to 416-447-3126, or submit a request to Permissions 
Requests at   www.pearsoncanada.ca  . 

 10 9 8 7 6 5 4 3 2 1 [EB] 

  Library and Archives Canada Cataloguing in Publication  

  Smyth, J. E. (James Everil), 1920-, author 
  The law and business administration in Canada / J.E. Smyth 
(Late Professor of Commerce, Faculty of Management Studies, 
University of Toronto), D.A. Soberman (Late Professor of Law, Faculty 
of Law, Queen’s University), A.J. Easson (Late Professor of Law, Faculty 
of Law, Queen’s University), S.A. McGill (School of Business & Economics, 
Wilfrid Laurier University).—Fourteenth edition.  

  Includes bibliographical references and index. 
ISBN 978-0-13-325167-8 (bound)  

    1. Commercial law—Canada—Textbooks. 2. Commercial law—Canada — 
Cases. I. Easson, A. J., author II. Soberman, D. A., 1929-, author III. McGill, 
S. A. (Shelley A.), author IV. Title.  

  KE919.S69 2015        346.7107       C2014-907370-4  

  ISBN 978-0-13325167-8  

A01_SMYT1678_14_SE_FM.indd   iiA01_SMYT1678_14_SE_FM.indd   ii 3/4/15   3:22 PM3/4/15   3:22 PM



iii

  Brief Table of Contents 

    Part I  The Law in Its Social and Business 
Context   1  

   Chapter 1    Law, Society, and Business   1   

   Chapter 2   The Machinery of Justice   21   

   Chapter 3   Government Regulation of Business   47    

   Part II  Torts   74  
   Chapter 4   The Law of Torts   74   

   Chapter 5    Professional Liability: The Legal 
Challenges   101    

   Part III  Contracts   123  
   Chapter 6    Formation of a Contract: Offer and 

Acceptance   123   

   Chapter 7    Formation of a Contract: 
Consideration and Intention   143   

   Chapter 8    Formation of a Contract: Capacity to 
Contract and Legality of Object   160   

   Chapter 9    Grounds Upon Which a Contract 
May Be Set Aside: Mistake and 
Misrepresentation   185   

   Chapter 10   Writing and Interpretation   204   

   Chapter 11    Privity of Contract and the Assignment 
of Contractual Rights   228   

   Chapter 12   The Discharge of Contracts   250   

   Chapter 13    Breach of Contract and Its 
Remedies   270    

   Part IV  Special Types of Contracts   294  
   Chapter 14    Sale of Goods and Consumer 

Contracts    294   

   Chapter 15   Bailment and Leasing   322   

   Chapter 16   Insurance and Guarantee   342   

   Chapter 17   Agency and Franchising   361   

   Chapter 18   The Contract of Employment   385   

   Chapter 19   Negotiable Instruments   415    

   Part V  Property   440  
   Chapter 20   Intellectual Property   440   

   Chapter 21   Interests in Land and Their Transfer   475   

   Chapter 22   Landlord and Tenant   499   

   Chapter 23    Mortgages of Land and Real Estate 
Transactions   527   

    Part VI  Business Organizations: 
Their Forms, Operation, and 
Management   552  

   Chapter 24    Sole Proprietorships and 
Partnerships   552   

   Chapter 25    The Nature of a Corporation and Its 
Formation   577   

   Chapter 26    Corporate Governance: The Internal 
Affairs of Corporations   599   

   Chapter 27    Corporate Governance: 
External Responsibilities   632   

    Part VII  Creditors and Debtors   657  
   Chapter 28   Secured Transactions   657   

   Chapter 29   Creditors’ Rights   679    

   Part VIII  The Modern Legal Environment 
for Business   705  

   Chapter 30   International Business Transactions   705   

   Chapter 31   Electronic Commerce   735   

   Chapter 32   Privacy   762      

A01_SMYT1678_14_SE_FM.indd   iiiA01_SMYT1678_14_SE_FM.indd   iii 3/4/15   3:22 PM3/4/15   3:22 PM



A01_SMYT1678_14_SE_FM.indd   ivA01_SMYT1678_14_SE_FM.indd   iv 3/4/15   3:22 PM3/4/15   3:22 PM



  Detailed Table of Contents  

v

      About the Authors     xvii   
      Preface     xviii   
      Authors’ acknowledgements    xxiv   
      Table of Statutes    xxv   
      Table of Cases     xxx    

    Part I   The Law in Its Social and 
Business Context   1  

   1   Law, Society, and Business   1  
     The Role of Law   2  
     How Is Law Defined?   2   
     How Is Law Linked to Morals and Ethics?   2   
     Is It Ever Right to Break the Law?   3   
     How Does Law Influence Behaviour?   3    
     Law and Business   4  
     The Significance of Law for the Business Environment   4   
     Law and International Business   5    
     Legal Risk Management   5  
     Developing a Legal Risk Management Plan   5   
     Strategies to Manage Legal Risks   6   
     The Legal Profession   7   
     Business and the Legal Profession   8    
     Law and Business Ethics   9  
     Business Ethics   9   
     Codes of Conduct   10    
     Who Makes Law?   10   
     The Courts and Legislation   11  
     Federalism and the Constitution   11    
     The Charter of Rights and Freedoms   13  
     The Rights and Freedoms Protected by the Charter   15   
     The Significance of the Charter for Business   16    
     Challenging the Validity of a Statute   16   

     Questions for Review   19   
     Companion Website   20    

   2   The Machinery of Justice   21    
       Classifying Law   22   
     Who Makes Law?   22   
     Legal Systems: Civil Law and Common Law   22  
     Regions of the World under Each System   22   
     The Need for Consistency and Predictability   23    
     Common Law: The Theory of Precedent   24  
     Certainty versus Flexibility   24   
     Accommodating Change   24    
     The Sources of Law   24  
     The Variety of Sources   24   
     Case Law: Judge-Made Law   25   

     Merger of Law and Equity   26    
     The System of Courts   26  
     The Courts of First Instance—Trial Courts   26   
     The Court of Appeal   27   
     Final Court of Appeal—The Supreme Court   27    
     The System of Courts in Canada   27  
     The Provincial Court System   28   
     The Federal Courts—Supreme Court of Canada   29   
     The Federal Courts—Courts of First Instance   29   
     Intermediate Level Appeal   30    
     Procedural Law: Using the Courts   31  
     Who May Sue?   31   
     Standing to Sue   31   
     Class Actions     31   
     Procedure Before Trial   32   
     The Trial   33   
     Appeals   34   
     Costs   34   
     The Economics of Civil Litigation   36   
     Contingent Fees   36   
     Settlement Out of Court   38    
     Alternative Dispute Resolution   39   
     Legislation: Government Made Law   42  
     Statutes   42   
     Legislation Framework   43   
     “Active” Legislation: Administrative Law and 
Government   43   
     Strategies to Manage the Legal Risks   44   
     Questions for Review   45   
     Cases and Problems   45   
     Companion Website   46     

   3   Government Regulation of Business   47    
   The Legal Framework for Doing Business in 
Canada   48   
     Challenging Government Regulation of 
Business   48  
     Jurisdiction over “Business Activities” under the 
Constitution   48   
     Government Regulation of Business and the Impact of the 
Charter   50   
     Administrative Law   52    
     Judicial Review of Government Regulation   53   
     Competition   54  
     The Competition Act   54   
     Conspiracies   55   
     Monopolizing   57   
     Mergers   59    
     Consumer Protection   61  
     Why Is Consumer Protection Legislation Necessary?   61   

A01_SMYT1678_14_SE_FM.indd   vA01_SMYT1678_14_SE_FM.indd   v 3/4/15   3:22 PM3/4/15   3:22 PM



vi C o n t e n t s

     Principal Types of Consumer Legislation   62    
     Environmental Protection   67  
     The Legislative Framework   67   
     Environmental Impact Assessment Review   69   
     Enforcement and Liability   69    
     Strategies to Manage the Legal Risks   70   
     Questions for Review   71   
     Cases and Problems   71   
     Companion Website   73     

   Part II   Torts   74  

   4   The Law of Torts   74  
         The Scope of Tort Law   75   
     Development of the Tort Concept   75   
     The Basis for Liability   75  
     Fault   75   
     Strict Liability   76   
     Public Policy   76   
     Vicarious Liability   77    
     Intentional Torts   78  
     Assault and Battery   78   
     Nuisance   78   
     False Imprisonment and Malicious Prosecution   79   
     Defamation   80   
     Other Intentional Torts Related to Business   81    
     Unintentional Torts   83  
     Negligence   83   
     Elements of Proof   83   
     Defences to Negligence: The Plaintiff ’s Own Conduct   87   
     The Relevance of Insurance   88    
     Product Liability   89  
     Proving Breach of the Standard of Care   91   
     Inherently Dangerous Products   91    
     Occupier’s Liability   93   
     Remedies   95   
     Strategies to Manage the Legal Risks   97   
     Questions for Review   97   
     Cases and Problems   98   
     Companion Website   100    

   5    Professional Liability: The Legal 
Challenges   101    

     Professional Liability: The Legal Challenges   102   
     Liability of Professionals   102  
     Contractual Obligations   103   
     Fiduciary Duty   103   
     Tort Liability   105   
     Choosing a Cause of Action   106    
     Tort Liability for Inaccurate Statements   107  
     Misrepresentation   107   
     The Hedley Byrne Case   108    
     Proving Negligent Misrepresentation   108  

     The Duty of Care—Special Relationship   109   
     Accuracy of the Statement   111   
     The Standard of Care for Professionals   112   
     Reliance and Detriment   113    
     The Role of Professional Organizations   114  
     Responsibilities and Powers   114   
     Codes of Conduct   116   
     Discipline   116   
     Conflict of Duty toward Clients, the Profession, and the 
Courts   116    
     Multi-Disciplinary Partnerships   117   
     Strategies to Manage the Legal Risks   118   
     Questions for Review   119   
     Cases and Problems   119   
     Companion Website   122     

   Part III   Contracts   123  

   6    Formation of a Contract: Offer and 
Acceptance   123    

     The Role of Contract Law   124   
     The Nature of a Contract   124   
     The Nature of an Offer   124   
     The Communication of an Offer   125   
     Written Offers   126  
     Standard Form Contracts: Their Risks and 
Benefits   126   
     Required Notice of Terms   126   
     Unusual or Unexpected Terms   128    
     The Lapse and Revocation of an Offer   128  
     Lapse   128   
     Revocation   129   
     Options   129    
     Rejection and Counter-offer by the Offeree   130   
     The Elements of Acceptance   130  
     Positive and Unconditional   130   
     Communication to the Offeror   131   
     The Moment of Acceptance   132    
     Transactions between Parties at a Distance from 
Each Other   134  
     Method of Acceptance   134   
     Methods of Revocation   135   
     Determining the Jurisdiction Where a Contract Is 
Made   135    
     Unilateral and Bilateral Contracts   135  
     The Offer of a Promise for a Promise   135   
     The Offer of a Promise for an Act   136    
     Formation of Internet Contracts   137   
     Uncertainty in the Wording of an Offer   138   
     Strategies to Manage the Legal Risks   139   
     Questions for Review   139   
     Cases and Problems   140   
     Companion Website   142    

A01_SMYT1678_14_SE_FM.indd   viA01_SMYT1678_14_SE_FM.indd   vi 3/4/15   3:22 PM3/4/15   3:22 PM



viiC o n t e n t s

   7    Formation of a Contract: Consideration 
and Intention   143    

     The Meaning of Consideration   144   
     Gratuitous Promises   144   
     Adequacy of Consideration   145   
     Motive Contrasted with Consideration: Past 
Consideration   146   
     Relation between Existing Legal Duty and 
Consideration   146   
     Gratuitous Reduction of a Debt   148   
     Equitable Estoppel   149  
     Estoppel Based on Fact   149   
     Injurious Reliance   151    
     The Effect of a Request for Goods or Services   152   
     The Use of a Seal   153   
     Intention to Create Legal Relations   154   
     Strategies to Manage the Legal Risks   156   
     Questions for Review   156   
     Cases and Problems   157   
     Companion Website   159    

   8    Formation of a Contract: Capacity to 
Contract and Legality of Object   160    

     The Burden of Proving Essential Elements of a 
Contract   161   
     The Meaning of Capacity to Contract   161   
     Minors (or Infants)   161  
     Contractual Liability of Minors   161    
     Other Persons of Diminished Contractual 
Capacity   164   
     Corporations   165   
     Labour Unions, Associations, and Other 
Organizations   165   
     Enemy Aliens   166   
     Aboriginal Peoples   166   
     Bankrupt Debtors   167   
     The Role of Legality in the Formation of a 
Contract   167   
     The Difference between Void and Illegal 
Contracts   167   
     Contracts Affected by Statute   168  
     Significance of the Wording of a Statute   168   
     Examples of Contracts Void by Statute   168   
     Examples of Statutes Affecting Public Policy   169   
     Examples of Agreements Illegal by Statute   171   
     Examples of Agreements Made Legal by Statute   172    
     Contracts Illegal by the Common Law and Public 
Policy   173  
     The Common Law   173   
     Public Policy   174   
     Agreements in Restraint of Trade   175   
     Strategies to Manage the Legal Risks   180   

     Questions for Review   180   
     Cases and Problems   181   
     Companion Website   184     

   9    Grounds Upon Which a Contract 
May Be Set Aside: Mistake and 
Misrepresentation   185    

     Setting Aside a Contract   186   
     The Narrow Meaning of Mistake   186   
     Void and Voidable Contracts   186   
     Mistakes about the Terms   188  
     Words Used Inadvertently   188   
     Errors in Recording an Agreement   188   
     Misunderstandings about the Meanings of Words   189    
     Mistakes about the Subject Matter   190  
     Mistake about the Existence of the Subject Matter of a 
Contract   190   
     Mistake about the Value of the Subject Matter   190    
     Mistakes about the Identity of a Party to a Contract   191   
     Mistakes about the Nature of a Signed Document   193  
     Non Est Factum   193    
     Misrepresentation   193  
     Contract Versus Tort   193    
     Consequences of Misrepresentation in Contracts   194  
     Misrepresentation by Silence or Omission   195    
     Undue Influence   196  
     Burden of Proof   197   
     Arrangements Involving Spouses   197   
     Importance of Independent Legal Advice   198    
     Consumer Protection   198   
     Duress   199   
     Strategies to Manage the Legal Risks   200   
     Questions for Review   200   
     Cases and Problems   201   
     Companion Website   203    

   10   Writing and Interpretation   204  
     The Distinction between Substance and Form   205  
     The Benefits of a Written Record   205   
     Legislation Dealing with Writing   205    
     The Statute of Frauds   206  
     The Types of Contracts Covered by the Statute of Frauds   206   
     Requirements for a Written Memorandum   208   
     Consequences for Contracts within Its Scope   210    
     Requirements of the Sale of Goods Act   212  
     What Constitutes a Sale of Goods for the Purposes of the 
Writing Requirement?   212   
     Evidence That Satisfies the Act   213   
     When Both Acts Apply   213    
     Consumer Protection Legislation   213   
     The Interpretation of Express Terms   215  
     The Goal of the Courts: To Give Validity to Contracts   215   
     Two Approaches to Interpretation   216   

A01_SMYT1678_14_SE_FM.indd   viiA01_SMYT1678_14_SE_FM.indd   vii 3/4/15   3:22 PM3/4/15   3:22 PM



viii C o n t e n t s

     How the Courts Apply the Approaches   216   
     Special Usage of Words   217   
     Conflicting Testimony and Credibility   217   
     Special Types of Contracts   217    
     The Parol Evidence Rule   218  
     The Meaning of Parol Evidence   218   
     The Meaning of the Parol Evidence Rule   218   
     Exceptions to the Parol Evidence Rule   219    
     Implied Terms as a Method of Interpretation   221  
     Terms Established by Custom or Statute   221   
     Reasonable Expectation of the Parties   222    
     Strategies to Manage the Legal Risks   223   
     Questions for Review   224   
     Cases and Problems   224   
     Companion Website   227    

   11    Privity of Contract and the Assignment 
of Contractual Rights   228  

     Privity of Contract   229  
     The Limited Scope of Contractual Rights and Duties   229   
     Comparison with Rights and Duties in Tort   230   
     Tort Liability and Vicarious Performance   230    
     Exceptions to the Privity of Contract Rules   232  
     Trusts   232   
     Insurance   233   
     The Undisclosed Principal   233   
     Contracts Concerning Land   233    
     Assignment of Rights   235  
     The Nature of an Assignment   235   
     The Importance of Assignments   236   
     The Role of Equity   237    
     Equitable Assignments   237  
     Assignment of Part of a Debt   237    
     Statutory Assignments   239  
     The Need for Reform   239   
     Meeting the Requirements of the Statute   239    
     Notice to the Promisor   239  
     The Effect of Notice on the Promisor   239   
     The Effect of Notice from Multiple Assignees   240    
     The Assignee’s Title   240  
     An Assignee “Takes Subject to the Equities”   240   
     The Right to Set Off   241    
     Assignments by Operation of Law   243  
     Upon the Death of a Party   243   
     Bankruptcy   243    
     Negotiable Instruments   243  
     Their Nature and Uses   243   
     Negotiability Compared with Assignability   244   
     Commercial Importance of Negotiability   245   
     Currency   246   
     Strategies to Manage the Legal Risks   247   
     Questions for Review   247   
     Cases and Problems   248   
     Companion Website   249     

   12   The Discharge of Contracts   250    
     The Ways in Which a Contract May Be 
Discharged   251   
     Discharge by Performance   251  
     The Nature of Discharge by Performance   251   
     Tender of Performance   251    
     Discharge by Agreement   251  
     Waiver   251   
     Substituted Agreement   252   
     A Contract Provides for Its Own Dissolution   253    
     Discharge by Frustration   256  
     Doctrine of Frustration   256   
     Self-Induced Frustration   259   
     The Effect of Frustration   259    
     Discharge by Operation of Law   263   
     Strategies to Manage the Legal Risks   264   
     Questions for Review   264   
     Cases and Problems   265   
     Companion Website   269    

   13    Breach of Contract and Its 
Remedies   270    

     Implications of Breach   271   
     How Breach May Occur   272   
     Express Repudiation   273   
     One Party Renders Performance Impossible   274   
     Failure of Performance   275  
     Types of Failure   275   
     The Doctrine of Substantial Performance   276   
     Mistakes in Performance   276    
     Exemption Clauses   277  
     Their Purpose   277   
     Analytical Approach   277    
     Types of Remedies   279   
     Damages   279  
     The Purpose of an Award of Damages   279   
     Prerequisites for an Award of Damages   280    
     The Measurement of Damages   281  
     Liquidated Damages   281   
     Nominal Damages   282    
     Types of Damages   282  
     Expectation Damages   282   
     Consequential Damages   283   
     General Damages   284   
     Reliance Damages   284   
     Punitive Damages   284    
     Challenges in Measuring Damages   285  
     Mental Anguish   285   
     Cost of Performance versus Economic Loss   286    
     Equitable Remedies   287  
     Reasons for the Intervention of Equity   287   
     Prerequisites for an Equitable Remedy   287   
     Specific Performance   287   

A01_SMYT1678_14_SE_FM.indd   viiiA01_SMYT1678_14_SE_FM.indd   viii 3/4/15   3:22 PM3/4/15   3:22 PM



ixC o n t e n t s

     Injunction   288   
     Rescission   288   
     Quantum Meruit   288    
     Methods of Enforcing Judgments   289   
     Strategies to Manage the Legal Risks   290   
     Questions for Review   291   
     Cases and Problems   291   
     Companion Website   293     

   Part IV   Special Types of 
Contracts   294  

   14    Sale of Goods and Consumer 
Contracts   294  

     The Sale of Goods Act   295  
     History of the Sale of Goods Act   295   
     Contracts of Sale   295   
     Goods   296   
     Ownership and Possession   297    
     Terms in a Contract of Sale   298  
     The Caveat Emptor Principle   298   
     Statutory Protection for the Buyer: Implied Terms   298   
     Exemption Clauses   303   
     Payment   304   
     Delivery   305   
     Risk of Loss before Delivery   305    
     Title to Goods   306  
     Who May Pass Title?   306   
     When Does Title Pass?   307   
     Bills of Lading   307    
     Remedies of the Seller   307  
     Lien   307   
     Repossession   308   
     Resale   308   
     Damages for Non-Acceptance   308   
     Action for the Price   309   
     Retention of Deposit   309    
     The Seller’s Liability   310  
     Breach of a Term   310   
     Wrongful Withholding or Disposition by the Seller   311    
     Remedies of the Buyer   311   
     Consumer Contracts   312  
     Consumer Protection   312    
     Business Sales Tactics Targeting Consumers   313  
     Pressure Selling   313   
     Unsolicited Goods   313   
     Telemarketing   313    
     Terms Added to Consumer Contracts   314  
     Legislated Terms   314    
     Specific Types of Terms   315  
     Exemption Clauses   315   
     Repossession   315   
     Arbitration   316   

     Severance   316   
     Financing Arrangements and Disclosure of the True Cost 
of Credit   316   
     Strategies to Manage the Legal Risks   318   
     Questions for Review   318   
     Cases and Problems   319   
     Companion Website   321     

   15   Bailment and Leasing   322  
     Bailment   323  
     Definition   323   
     Nature of Bailment   323   
     Sub-Bailment   324    
     Rights and Duties of a Bailee   325  
     Liability under Contract and Tort   325   
     The Standard of Care   326   
     Rights and Remedies   327   
     Lien   327   
     The Right of Sale   327    
     Special Types of Bailment   328  
     Storage and Safekeeping   328   
     Repairs and Work on a Chattel   329   
     Transportation   329   
     Innkeepers   331   
     Pledge or Pawn   331    
     Leasing   332   
     Types of Chattel Lease   333  
     Operating Leases   333   
     Purchase Leases   333   
     Security and Finance Leases   334   
     Sale-and-Leaseback   334    
     Reasons for Chattel Leasing   334   
     Common Terms in Chattel Leases   335  
     Duration   335   
     Rent   335   
     Insurance and Other Costs Payable by the Lessee   335   
     Purchase Option   335   
     Consent to Assignment (Sub-Bailment)   335   
     Early Termination—Minimum Payment   336   
     Implied Terms   336    
     Rights of the Parties   337  
     The Lessor   337   
     The Lessee   338   
     Strategies to Manage the Legal Risks   339   
     Questions for Review   339   
     Cases and Problems   339   
     Companion Website   341     

   16   Insurance and Guarantee   342    
     Insurance and the Management of Legal Risk   343   
     Insurance Terminology   343   
     Regulation of Insurance Business   344   
     Types of Insurance   345  
     Insurance against Loss or Damage   345   

A01_SMYT1678_14_SE_FM.indd   ixA01_SMYT1678_14_SE_FM.indd   ix 3/4/15   3:22 PM3/4/15   3:22 PM



x C o n t e n t s

     Insurance against Liability   346   
     Comprehensive Insurance   346    
     Special Aspects of the Contract of Insurance   347  
     Legality of Objects—Wrongful Act of the Insured   347   
     Insurable Interest   348   
     Formation of the Contract   348   
     Renewal   349   
     Terms of the Contract   350   
     Good Faith, Fairness, and Disclosure   350   
     Subrogation   352   
     Recovery   352   
     Assignment   353    
     Guarantee   353  
     The Nature of a Guarantee   353   
     Continuing Guarantee   355   
     Consideration   355   
     Discharge of Guarantee   356   
     Rights of the Guarantor on Default   357   
     Requirement of Writing   357   
     Strategies to Manage the Legal Risks   357   
     Questions for Review   358   
     Cases and Problems   358   
     Companion Website   360     

   17   Agency and Franchising   361    
     Defining Agency   362   
     Creation of an Agency Relationship   362  
     By Agreement   363   
     Other Ways to Create an Agency Relationship   363    
     Duties Owed by an Agent to the Principal   364  
     Duty to Comply with the Agency Agreement   364   
     Duty of Care   364   
     Personal Performance   364   
     Good Faith   364    
     Duties Owed by the Principal to the Agent   365   
     The Authority of the Agent   367  
     Actual Authority   367   
     Apparent Authority   367   
     Ratification   369    
     Rights and Liability of Principal and Agent   370  
     The Principal Alone Is Liable on the Contract   371   
     The Agent Alone Is Liable on the Contract   371   
     Either the Principal or the Agent May Be Held Liable on 
the Contract   371   
     Liability for Torts   373   
     Breach of Warranty of Authority   373    
     Terminating an Agency Relationship   374   
     Franchising   375  
     The Nature of Franchising   375   
     Contents of a Franchising Agreement   375   
     Legal Relationships Created by Franchising   378   
     Franchise Legislation   379   
     Strategies to Manage the Legal Risks   380   
     Questions for Review   381   

     Cases and Problems   382   
     Companion Website   384     

   18   The Contract of Employment   385  
     Development of the Law Governing 
Employment   386   
     Relationship of Employer and Employee   386  
     Compared with Agency   386   
     Compared with an Independent Contractor   387    
     Employment Relationship at Common Law   388   
     The Employer’s Liability to Third Persons   388  
     Liability in Contract   388   
     Liability in Tort   388    
     Notice of Termination of Individual Employment 
Contracts   389  
     Express Term of the Contract   389   
     Implied Term of Reasonable Notice   390   
     Length of Reasonable Notice   390    
     Dismissal without Notice   391  
     Misconduct   392   
     Disobedience   392   
     Incompetence   392   
     Illness   393    
     Effect of Dismissal   393  
     Failure to Warn   393   
     Adverse Economic Conditions   394    
     Wrongful Dismissal   394  
     Damages   394   
     Mitigation   395   
     Reinstatement   396    
     Employee Welfare Legislation   398  
     Background   398   
     Legislative Jurisdiction   398   
     Employee Rights   398   
     Regulation of Working Conditions   401   
     Employment Insurance   401   
     Workers’ Compensation   402    
     Collective Bargaining   404  
     The Process   404   
     Content of a Collective Agreement   404   
     First Collective Agreement   405    
     Labour Disputes   405  
     Types of Disputes   405   
     Legislative Regulation of Dispute Resolution   405    
     Implications of the Collective Agreement for the 
Individual Employee   406   
     The Legal Status of Trade Unions   407   
     Strategies to Manage the Legal Risks   409   
     Questions for Review   410   
     Cases and Problems   410   
     Companion Website   414    

   19   Negotiable Instruments   415  
     What Is a Negotiable Instrument?—Origin   416   

A01_SMYT1678_14_SE_FM.indd   xA01_SMYT1678_14_SE_FM.indd   x 3/4/15   3:22 PM3/4/15   3:22 PM



xiC o n t e n t s

     Modern Alternatives to Cash   416   
     Nature and Uses of Negotiable Instruments   418  
     As Personal Property   418   
     Types of Instruments   419   
     Bills of Exchange (Drafts)   419   
     Promissory Notes   420   
     Cheques   421    
     Prerequisites for Liability   424   
     Negotiability   424  
     Meaning of Negotiability   424   
     Consequences When a Document Is Not Negotiable   425    
     Methods of Negotiation   425  
     By Endorsement and Delivery   425   
     By Delivery Only   426    
     Endorsement   426  
     Types of Endorsement   426   
     Purposes of Endorsement   427    
     Liability of Parties   428  
     An Endorser   428   
     A Drawer   429   
     Notice of Dishonour   430   
     A Transferor by Delivery   430   
     A Drawee, Acceptor, or Maker   431   
     Limitation Periods   431    
     Holder in Due Course   431  
     Negotiation Compared with Assignment of a Chose in 
Action   431   
     Requirements to Become a Holder in Due Course   432   
     Purpose of the Requirements   432    
     Defences   433  
     Meaning of Defence   433   
     Types of Holders   433   
     Types of Defences   433    
     Consumer Bills and Notes   435   
     Strategies to Manage the Legal Risks   435   
     Questions for Review   436   
     Cases and Problems   437   
     Companion Website   439     

   Part V   Property   440  

   20   Intellectual Property   440  
     The Nature of Intellectual Property   441  
     Forms of Intellectual Property   441   
     Should Intellectual Property Be Protected?   441    
     Trademarks   442  
     Nature of Trademarks   442   
     Business Names   443   
     Protection of Trademarks   443   
     Section 7 of the Trade-marks Act   445   
     Registered Trademarks   445   
     Requirements for Registration   446   
     Opposition Proceedings   448   
     Actions for Infringement   449   

     Assignment, Licensing, and Franchising   450    
     Copyright   451  
     Statutory Origin   451   
     International Treaties   451   
     Reform—2012   451   
     Nature of Copyright   453   
     Limits to Copyright   454   
     Works in Which Copyright Exists   454   
     The Protection of Copyright   457   
     Infringement of Copyright   458    
     Patents   461  
     International Treaties   462   
     The Nature of Patents   462   
     Patentable Inventions   463   
     Obtaining a Patent   465   
     Protection of Patent Rights   465   
     Patents and the Public Interest   466    
     Industrial Designs   468  
     Meaning of “Industrial Design”   468   
     Protection by Registration   468   
     Industrial Designs, Trademarks, and Copyright   469    
     Confidential Information, Trade Secrets, and 
Know-How   469   
     Technological Change and Intellectual Property 
Law   470   
     Strategies to Manage the Legal Risks   471   
     Questions for Review   472   
     Cases and Problems   473   
     Companion Website   474    

   21    Interests in Land and Their 
Transfer   475  

     The Nature of Interests in Land   476  
     The Definition of Land   476   
     Real Property or Real Estate   476   
     Crown Grant and Aboriginal Land Claims   476    
     Estates in Time   477  
     Freehold Estates   477   
     Leasehold Estates   478   
     Sharing Title: Co-Ownership   479    
     Interests Less Than Estates   480  
     Easements   480   
     Covenants   482   
     Other Interests   483    
     Government Regulation of Land   485  
     Use and Development   485   
     Rights in the Matrimonial Home   486   
     Leasehold Estates   487   
     Condominiums   487   
     Cooperative Housing   488    
     The Transfer of Interests in Land   489  
     By a Sale or Gift   489   
     Adverse Possession   490    
     Registration of Interests in Land   490  

A01_SMYT1678_14_SE_FM.indd   xiA01_SMYT1678_14_SE_FM.indd   xi 3/4/15   3:22 PM3/4/15   3:22 PM



xii C o n t e n t s

     First in Time   490   
     Registry System   491   
     Land Titles System   492   
     Electronic Registration   492   
     Claims That Are Not Registered on Title   493   
     Title Insurance   494   
     Strategies to Manage the Legal Risks   495   
     Questions for Review   496   
     Cases and Problems   497   
     Companion Website   498     

   22   Landlord and Tenant   499  
     The Nature of the Relationship   500  
     Definition of a Tenancy   500   
     Exclusive Possession   500   
     Definite or Ascertainable Period   501    
     Classes of Tenancies   501  
     Term Certain   501   
     Periodic Tenancy   501   
     Tenancy at Will   502   
     Tenancy at Sufferance   502    
     Covenants   502  
     To Pay Rent   502   
     Assignment and Subletting   503   
     The Landlord’s Consent to Assignment   504   
     Subletting   504   
     Restriction on Use of Premises   504   
     Fitness for Occupancy   505   
     Repairs   505   
     Usual Covenants in the Lease of a Building   506   
     Quiet Enjoyment   506   
     Insurance   507   
     Provision of Services and Payment of Taxes   507    
     Remedies of the Landlord   508  
     Damages and Recovery of Rent   508   
     Eviction   509   
     Distress   509   
     Injunction   510   
     Bankruptcy of the Tenant   511    
     Remedies of the Tenant   511  
     Damages   511   
     Injunction   511   
     Termination of the Lease   512    
     Termination and Renewal of a Tenancy   512  
     Surrender   512   
     Forfeiture   512   
     Termination by Notice to Quit   513   
     Parties May Set Their Own Terms for Notice   514   
     Renewal   514    
     Fixtures   514  
     General Rules for Ownership of Fixtures   514   
     Determining Whether an Object Is a Fixture   515   
     Tenant’s Fixtures   515    
     Oral Leases   516   
     Sale of the Landlord’s Interest   516  

     Relationship between a Tenant and a Purchaser of the 
Landlord’s Interest   516   
     Privity of Contract with the Former Landlord   516   
     Relationship between a Tenant and the Landlord’s 
Mortgagee   517   
     The Need to Register a Long-Term Lease   517    
     Leasebacks   518   
     Residential Tenancies   518  
     The Changing Needs of Residential Tenants   518   
     Legislative Protection for Tenants   519    
     Strategies to Manage the Legal Risks   521   
     Questions for Review   522   
     Cases and Problems   523   
     Companion Website   526    

   23    Mortgages of Land and Real Estate 
Transactions   527  

     The Essence of Mortgage Law   528  
     The Mortgage as a Contract   528   
     The Mortgage as an Interest in Land   529   
     The Mortgagor’s Right to Redeem   529   
     The Mortgagee’s Right to Foreclose   529   
     Land Titles System   529   
     Registration   530    
     Rights of the Mortgagee and Mortgagor   530  
     The Mortgagee   530   
     The Mortgagor   531    
     The Mortgagee’s Remedies upon Default   531  
     Foreclosure   531   
     Sale by the Court   532   
     Sale by the Mortgagee   532    
     Sale by a Mortgagor of His Interest   533  
     Financial Arrangements   533    
     Second Mortgages   535  
     Uses of a Second Mortgage   535   
     Rights of a Second Mortgagee   535   
     Risks for a Second Mortgagee When the Mortgagor 
Defaults   535   
     Subsequent Mortgages after a Second Mortgage   536    
     Mortgagee’s Rights Compared with Rights of Other 
Creditors   536   
     Transferring a Mortgagee’s Interest in Land   537  
     Assignment   537   
     Discharge of Mortgages   538    
     Provincial Variations   538  
     The Mortgagee’s Rights   539   
     The Mortgagor’s Rights   539    
     Reverse Mortgages   539   
     Mortgage Fraud   540   
     A Typical Real Estate Transaction   541  
     The Circumstances   541   
     Listing the Property for Sale   542   
     The Offer to Purchase   542   
     Accepting the Offer and Waiver of Conditions   543   

A01_SMYT1678_14_SE_FM.indd   xiiA01_SMYT1678_14_SE_FM.indd   xii 3/4/15   3:22 PM3/4/15   3:22 PM



xiiiC o n t e n t s

     Preparations for Completing the Transaction   543   
     The Closing   545   
     Strategies to Manage the Legal Risks   546   
     Questions for Review   547   
     Cases and Problems   548   
     Companion Website   551      

   Part VI   Business Organizations: 
Their Forms, Operation, and 
Management   552  

   24    Sole Proprietorships and 
Partnerships   552    

     Choosing the Appropriate Form of Business 
Organization   553   
     Sole Proprietorships   553   
     Partnerships   554  
     Advantages and Disadvantages   554   
     The Partnership Act   554    
     The Nature of Partnership   554  
     The Definition of Partnership   554   
     The Legal Nature of Partnership   557    
     The Creation of a Partnership   558  
     The Partnership Agreement   558   
     Registration   559    
     The Liability of a Partner   559  
     Contractual Liability   559   
     Tort and Breach of Trust   561    
     The Relationship between Partners   562  
     Implied Terms   563   
     Fiduciary Duties   565    
     Termination of Partnership   566  
     Express Provision   566   
     Implied Statutory Rules   567   
     Dissolution by Law   568   
     Effects of Dissolution   568    
     Limited Partnerships   569   
     Limited Liability Partnerships   570   
     Joint Ventures   572   
     Income Trusts   572   
     Strategies to Manage the Legal Risks   573   
     Questions for Review   574   
     Cases and Problems   574   
     Companion Website   576    

   25    The Nature of a Corporation and Its 
Formation   577  

     The Nature of a Corporation   578  
     The Corporation as a Legal Person   578   
     Characteristics of Corporations vs. Partnerships   578   
     Consequences of Separate Corporate Personality   580   
     Limitations on the Principle of Separate Corporate 
Existence   582   

     Lifting the Corporate Veil   583    
     Methods of Incorporation   584  
     Early Methods of Incorporation   584   
     General Incorporation Statutes   584   
     The Choice of Jurisdiction   585    
     The Constitution of a Corporation   586  
     Articles of Incorporation   586   
     The Corporate Name   587   
     Bylaws   587    
     Types of Business Corporations   589  
     Public and Private Corporations   589   
     Corporate Groups   590   
     Professional Corporations   590    
     Corporate Capital   591  
     Equity and Debt   591   
     Share Capital   591   
     Par Values   592    
     Corporate Securities   593  
     The Distinction between Shares and Bonds   593   
     Rights of Security Holders   593   
     The Transfer of Corporate Securities   594    
     Strategies to Manage the Legal Risks   596   
     Questions for Review   596   
     Cases and Problems   597   
     Companion Website   598    

   26    Corporate Governance: The Internal 
Affairs of Corporations   599    

     What Is Corporate Governance?   600   
     Corporate Governance of Publicly Traded 
Corporations   600   
     The Structure of the Modern Business 
Corporation   601   
     Directors   603  
     The Role of the Directors   603   
     Appointment and Removal of Directors   604    
     Officers   605   
     Duties of Directors and Officers   606  
     What Duties Are Owed?   607   
     To Whom Are Directors’ and Officers’ Duties Owed?   607   
     Defences to Breach of Duty   609   
     Strict Liability   610   
     Specific Conduct Involving Conflicts of Interest   610   
     Insider Trading   613    
     Shareholders   614  
     The Role of Shareholders   614   
     Rights Attached to Shares   615   
     Meetings and Voting   616   
     Financial Rights   617   
     The Right to Information   619   
     Duties of Shareholders   621    
     The Protection of Minority Shareholders   621  
     Majority Rule   621   
     The Appraisal Remedy   622   

A01_SMYT1678_14_SE_FM.indd   xiiiA01_SMYT1678_14_SE_FM.indd   xiii 3/4/15   3:22 PM3/4/15   3:22 PM



xiv C o n t e n t s

     The Derivative Action   623   
     Winding Up   623   
     Oppression Remedy   624    
     Shareholder Agreements   626  
     Advantages   626   
     Unanimous Shareholder Agreements   626    
     Strategies to Manage the Legal Risks   627   
     Questions for Review   628   
     Cases and Problems   628   
     Companion Website   631    

   27    Corporate Governance: External 
Responsibilities   632  

     Liability Arising from Business Responsibilities   633  
     Types of Liability   633   
     The Requirement of Mens Rea   633    
     Protection of Creditors   634  
     Implications of Limited Liability   634   
     Preservation of Capital   635    
     Protection of Employees   637   
     Protection of Consumers and Competitors   637   
     Protection of Investors   637  
     Securities Legislation   637   
     The Securities Industry   638   
     The Public Corporation: Public Offering   639    
     Protection of the Public Interest   641   
     Civil Liability of Corporations   642  
     Liability in Tort   642   
     Contractual Liability   643   
     Pre-Incorporation Contracts   644    
     Criminal Liability of Corporations   645  
     The Nature of Corporate Criminal Liability   645   
     Criminal Code Offences   646   
     Sentencing   647    
     Criminal Liability of Directors and Officers   647   
     Liability for Environmental Offences   648  
     What Standard of Skill and Care Must Be Met?   648   
     Who Should Be Found Liable?   649   
     What Should the Punishment Be?   651   
     The Business Consequences   652   
     Strategies to Manage the Legal Risks   653   
     Questions for Review   653   
     Cases and Problems   654   
     Companion Website   656      

   Part VII  Creditors and Debtors   657  

   28   Secured Transactions   657  
     The Meaning of “Security”   658  
     Types of Security Interest   658   
     Security Practices   658   
     Rights of a Secured Creditor   658    
     Creating a Security Interest in Personal 
Property   659  

     Security Agreements Previously Considered   660   
     Additional Security Agreements   660    
     Personal Property Security Legislation   663  
     Jurisdiction and Application   663   
     Purpose of PPSA Legislation   664   
     Key Components of the Personal Property Security Act   665   
     Registration   666   
     Priority and Competing Interests   666    
     Effect of Security Interests on Purchasers   668  
     Separation of Possession and Ownership   668   
     Effect of Registration   668   
     Exceptions for Good Faith Buyers   669   
     Registration Practice   669    
     Security Interests in Intangible Property   670  
     Assignment of Book Debts   670   
     Investment Property   670    
     Effect of Security Interests on Other Creditors   670  
     Conflicting Priorities   670    
     Security for Bank Loans   672  
     Loans under the Bank Act   672   
     Rights of a Lending Bank   673   
     Other Forms of Collateral Security for Bank Loans   673   
     Conflicts between the Bank Act and Personal Property 
Security Acts   674    
     Strategies to Manage the Legal Risks   675   
     Questions for Review   676   
     Cases and Problems   676   
     Companion Website   678    

   29   Creditors’ Rights   679    
     Statutory Arrangements for the Protection of 
Creditors   680   
     The Bankruptcy and Insolvency Act   680  
     Competing Policy Issues   681   
     Government Supervision   681   
     Persons to Whom the Act Applies   682   
     Procedures under the Act   683   
     Acts of Bankruptcy   685    
     Administration of a Bankrupt’s Affairs   686  
     Powers and Duties of the Trustee   686   
     Payment of Claims   689   
     Duties of the Bankrupt Debtor   692   
     Bankruptcy Offences   692   
     Discharge of the Bankrupt Debtor   692    
     Other Methods of Liquidation and 
Reorganization   694  
     Corporate Winding Up   694   
     The Companies’ Creditors Arrangement Act   695    
     Builders’ Liens   696  
     Nature of Builders’ Liens   696   
     Procedures under Builders’ Lien Legislation   698   
     Practical Application of Builders’ Liens   699    
     Other Statutory Protection of Creditors   699  
     Bulk Sales Acts   699   
     Business Corporations Acts   700    

A01_SMYT1678_14_SE_FM.indd   xivA01_SMYT1678_14_SE_FM.indd   xiv 3/4/15   3:22 PM3/4/15   3:22 PM



xvC o n t e n t s

     Limitations Statutes   701   
     Strategies to Manage the Legal Risks   702   
     Questions for Review   702   
     Cases and Problems   703   
     Companion Website   704     

   Part VIII   The Modern Legal 
Environment for 
Business   705  

   30   International Business Transactions   705    
     Canadian Business in a Global Economy   706   
     Law and International Business   706   
     Foreign Trade   707  
     Export/Import Contracts   707   
     Government Regulation of International Trade   712   
     The International Law of Trade   715   
     The GATT and the World Trade Organization (WTO)   715   
     North American Free Trade   717    
     Foreign Investment   718  
     Forms of Foreign Investment   718   
     Government Regulation of Foreign Investment   719   
     Foreign Investment and International Law   721    
     The Resolution of International Business 
Disputes   722  
     Courts   722   
     Commercial Arbitration   727   
     Disputes Involving Governments   728    
     Strategies to Manage the Legal Risks   732   
     Questions for Review   732   
     Cases and Problems   733   
     Companion Website   734    

   31   Electronic Commerce   735  
     Ecommerce   736  
     What Is Ecommerce?   736   
     The Impact of Ecommerce on Business   736   

     The Impact of Ecommerce on the Law   738    
     Ecommerce and the Law   739  
     Contract Law   739   
     Torts   742   
     Intellectual Property   744   
     Privacy   752   
     Illegal Activities   755   
     International Aspects of Ecommerce   755   
     Jurisdiction   756   
     Non-Governmental Organizations   758    
     Strategies to Manage the Legal Risks   759   
     Questions for Review   759   
     Cases and Problems   760   
     Companion Website   761    

   32   Privacy   762  
     Privacy   763  
     What Is Privacy?   763   
     Privacy as a Human Right   763   
     Privacy and Technology   764   
     Privacy and Business   765    
     Government Regulation of Privacy   766  
     Regulation of Privacy in the Public Sector   766   
     Government Transparency and Accountability   768   
     Provincial Variation   770   
     Regulation of Privacy in the Private Sector   772   
     Specific Stakeholders   778    
     Civil Liability   781  
     Tort: Invasion of Privacy   782   
     Tort: Negligence   783    
     Criminal Liability   783   
     Codes of Conduct   784   
     Strategies to Manage the Legal Risks   784   
     Questions for Review   785   
     Cases and Problems   785   
     Companion Website   787      

      Glossary      788   
     Index      803     

A01_SMYT1678_14_SE_FM.indd   xvA01_SMYT1678_14_SE_FM.indd   xv 3/4/15   3:22 PM3/4/15   3:22 PM



A01_SMYT1678_14_SE_FM.indd   xviA01_SMYT1678_14_SE_FM.indd   xvi 3/4/15   3:22 PM3/4/15   3:22 PM



   J.E.   Smyth 
   James Everil (Ev) Smyth (1920–1983) studied commerce at 
the University of Toronto, where he earned a B.A. and an 
M.A. He also became a Chartered Accountant and a Fellow 
of the Institute of Chartered Accountants. He taught at 
Queen’s University from 1946 to 1963, and then returned 
to the University of Toronto where he taught until 1983. 
He was an outstanding teacher and also served a term as 
head of the Department of Political Economy and then 
as head of the School of Business at the University of 
Toronto. He was the author of  Introduction to Accounting 
Methods  (Kingston: Jackson Press, 1951) and  The Basis of 
Accounting  (Toronto: Ryerson Press, 1954). In 1983, he was 
posthumously given the L.S. Rosen Award for Outstanding 
Contribution to Canadian Accounting Education by the 
Canadian Academic Accounting Association. 

  Dan Soberman 
 Dan Soberman (1929–2010) studied law at Dalhousie 
University and Harvard University. He began teaching 
at Dalhousie in 1955, and in 1957 moved to Queen’s 
University to help start the law faculty. He was dean of the 
faculty from 1968 to 1977, taught full-time until retire-
ment in 1993, and continued to teach part-time there and 
in the School of Business until 1999. In the late 1960s, he 
was a member of the federal Business Corporations Task 
Force that drafted the Canada Business Corporations 
Act. In the autumn term of 2000, he was visiting professor 
at Kwansai Gakuin University in Japan. From 1977 until 
2000, he was an adjudicator on human rights tribunals in 
Ontario and federally, and also acted as an arbitrator in 
labour disputes. He authored, or co-authored, chapters in 
various legal books and articles in law journals.  

  Alex Easson 
 Alex Easson (1936–2007) studied law in England, at Oxford 
University and the London School of Economics. Prior to 
coming to Canada, he practised law as a solicitor in London 
and taught at the University of Southampton. He was 
appointed professor of law at Queen’s University in 1976 
and remained at Queen’s until he retired from full-time 
teaching in 2000. He then concentrated on his consulting 
practice, working principally for international organiza-
tions such as the IMF and the OECD, and specializing in 
international taxation, foreign investment, and economic 
reform. His work took him to more than forty countries on 
five continents. He authored, or co-authored, more than a 
dozen books, the most recent being  Tax Incentives for Foreign 
Direct Investment  (The Hague: Kluwer Law International, 
2004). We at Pearson Canada appreciate his contributions 
to several editions of this highly acclaimed text.  

  Shelley McGill 
 Shelley McGill received her LL.B. from the University 
of Western Ontario and her LL.M. from Osgoode 
Hall Law School at York University. She is an associate 
professor of business law at Wilfrid Laurier University’s 
School of Business and Economics, where she teaches law 
to graduate and undergraduate business students. She is 
also a deputy judge of the Ontario Small Claims Court 
where she presides on a part-time basis. Prior to joining 
Laurier, Professor McGill was a partner in the Ontario 
law firm of Sims Clement Eastman. Her research focuses 
on consumer protection issues and has been published 
in a variety of Canadian and international law journals, 
including the  Canadian Business Law Journal  and the 
 American Business Law Journal .   

xvii

  About the Authors 

A01_SMYT1678_14_SE_FM.indd   xviiA01_SMYT1678_14_SE_FM.indd   xvii 3/4/15   3:22 PM3/4/15   3:22 PM



  Preface 

xviii

 We are excited to introduce the 14th edition of  The Law and Business Administration in 
Canada ! Over the past five decades, this text has been studied by thousands of business stu-
dents. It has shaped today’s business leaders and given them an introduction to the integral 
relationship between law and business. 

 More today than ever before, law plays a part in every facet of day-to-day business 
activities. Although contractual relationships remain the foundation of most business deal-
ings with customers, suppliers, and lenders, other pressing legal issues continually emerge. 
Throughout the previous 13 editions, this text has responded to the quick pace of change 
in the business and educational environments with new content, features, and resources. 
The 14th edition responds to the needs of today’s business students by streamlining the 
traditional study of contractual principles, emphasizing current legal topics involving gov-
ernment regulation of business, corporate governance, ecommerce, privacy, and globaliza-
tion, and adding continuity to the discussion of strategies to manage businesses’ legal risks 
by asking students to consider the legal issues facing a single business as it evolves through 
each chapter. 

 The 14th edition is a perfect fit for the current business education environment, 
maximizing both print and online resources. It expands the available online resources stu-
dents have come to rely upon. In addition to legal content available in print, each chapter has 
supplemental detail and/or topics available on the Companion Website, giving instructors 
greater flexibility in the depth in which they cover certain topics. 

 As in previous editions, the 14th edition combines an unsurpassed commitment to 
in-depth legal content with an integrated practical approach to legal risk management. 
Each chapter identifies relevant international and ethical issues and highlights strategies 
to manage the legal risks identified in the chapter. 

 In this edition, we continue to streamline the contract content to make it more man-
ageable and student friendly. The former  Chapters   9    and    10    are combined to deal with writ-
ing and contractual interpretation in a consolidated manner. The Sale of Goods chapter in 
the specialty contracts part of the book is expanded to include consumer contracts, giving 
it a broader appeal. Government regulation of business continues to grow in importance, so 
this topic is given new priority in the 14th edition. The former  Chapter   30    is revised and 
moved to the first part of the book; now, as  Chapter   3   , it rounds out the introductory material. 
Content in  Chapters   1    and    2    was redistributed to guide the reader through the sources of 
law into a more detailed discussion of administrative law issues in the new  Chapter   3   . As a 
result of all of these changes, the 14th edition contains 32 rather than 33 chapters and the 
early tort and contract chapter numbers have changed. 

 As always, the new edition incorporates recent developments in the law into all chap-
ters. Significant changes to copyright legislation, as well as new anti-spam legislation, are 
discussed in the relevant chapters. Landmark Supreme Court judgments involving copy-
right, international jurisdiction, and secured creditor priority are also incorporated into 
this edition. We completed the research supporting the revisions in the spring of 2014 so 
subsequent changes in the law will be reflected in the next edition. 

 In sum, the 14th edition presents a comprehensive overview of traditional and current 
business law topics in a readable, practical, multiplatform format with expanded online 
content and resources. 

  Shelley McGill 
 July 2014  
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xixP r e f a c e

  SUMMARY OF CHANGES TO THIS EDITION 
 We set three key goals for this edition: 

   ■    streamlining and integrating print material with online resources  
  ■    reorganizing  Part   1    to incorporate government regulation of business  
  ■    improving the organization and delivery of the contract content   

  A multiplatform delivery of content  in both print and online formats benefits both 
instructors and students. In addition to the province-specific material that has been available 
online for some time, the Companion Website for the 14th edition offers supplemental mate-
rial for each chapter including some of the detail and historical content offered in previous 
editions of the print book as well as expanded coverage of difficult or new topics. This online 
resource gives instructors greater flexibility in their approach to individual topics; those wishing 
more background, depth, or examples can incorporate the online material into class content, 
while those taking a more general approach may omit it. Students’ reading assignments can be 
more easily customized to instructor priorities and students with particular interests may access 
additional material on their own. An added benefit of this coordinated use of resources is that 
the print text is considerably shorter than the 13th edition. We continue to make every effort 
to simplify the writing style while maintaining the in-depth coverage and level of explanation. 

  Part   1   , entitled “The Law in Its Social and Business Context,” sets the stage for the 
more in-depth study of law that follows it. In this edition, a new chapter is added to this 
part that naturally follows the  Chapter   2    content on the “Sources of Law” discussion of 
the legislative process with “Government Regulation of Business” content from the former 
 Chapter   30   . Expanded content on administrative law is also offered at this point, giving 
students a more complete description of procedural law before they confront the substan-
tive principles in the balance of the book. 

  Contracts  are the cornerstone of business activity, and therefore contract law is the 
heart of every business law course. Unfortunately, the detailed rules and exceptions can 
be confusing and overlapping. To improve student comprehension, we have consolidated 
the discussion of the requirement of writing with contractual interpretation by combin-
ing the former  Chapters   9    and    10    into one comprehensive chapter. Detailed content is 
provided online.  Chapter   14   , formerly covering only specialty contracts involving the 
Sale of Goods Act, has been expanded to cover consumer contracts as well. 

 All chapters have been thoroughly updated and the Cases and Problems in each chap-
ter now include a continuing scenario. A simple start-up business is introduced in  Chapter   2    
and followed through successive chapters as it confronts chapter relevant legal issues or 
challenges. Students will see how common it is for a single business to repeatedly encounter 
different legal issues as it evolves. 

 Extensive revisions made to particular chapters are summarized below. 

  Part   1   : The Law in Its Social and Business Context 
 This part has undergone significant organizational and content changes to coordinate and 
consolidate the procedural and administrative law content from the former  Chapter   30    
with the existing  Chapters   1    and    2   . 

      Chapter   1   : Law, Society, and Business 

    ■   Moved   historic content online.  
   ■   Added   legal profession content formerly in  Chapter   2    as part of the “Legal Risk 

Management” content.    

   Chapter   2   : The Machinery of Justice 

    ■   Revised and moved   the administrative law content to  Chapter   3    and supported it 
with additional content online.  

   ■   Moved   the historic description of House of Lords and Privy Council online and 
describe the new (now independent) UK Supreme Court.  

A01_SMYT1678_14_SE_FM.indd   xixA01_SMYT1678_14_SE_FM.indd   xix 3/4/15   3:22 PM3/4/15   3:22 PM



xx P r e f a c e

   ■   Moved   the discussion of the legal profession to  Chapter   1   .  
   ■   Introduced   the continuing business scenario that will appear in each successive 

chapter’s Cases and Problems.    

   Chapter   3   : Government Regulation of Business 

 As noted earlier, this chapter was moved to  Part   1    so that it follows naturally after the 
description of legislation, constitutional powers, and the Charter in  Chapters   1    and    2    and 
eliminates the duplication of this material (needed to refresh the reader by the time they 
got to the former  Chapter   30   ). In response to reviewer demand, this chapter is substantively 
changed to increase the emphasis on procedural enforcement of government regulations by 
adding “Administrative Law” as a stand-out section. 

    ■   Revised and reduced   the content in “The Legal Framework for Doing Business in 
Canada” and “The Power to Regulate Business” to avoid repetition with  Chapters 
  1    and    2   .  

   ■   Deleted   Case 30.1 repeated from  Chapter   1    and added online examples.  
   ■   Added   “Administrative Law” section before “Judicial Review of Government 

Regulation” discussing how regulatory boards monitor compliance with govern-
ment regulations.  

   ■   Reordered   the “Competition” content for a detailed description of the regulatory 
scheme complete with investigative and adjudicative components.  

   ■   Reduced   content on “Regulation of Business Conduct Toward Consumers,” mov-
ing most to the new  Chapter   14   , “Sale of Goods and Consumer Contracts,” and 
some online.  

   ■   Deleted   content under “The Common Law” heading as students will not have 
studied this yet.  

   ■   Added   “Environmental Protection” content to the print and online resource 
referencing the new Canadian Environmental Assessment Act, 2012, and new 
Supreme Court decisions as well as the new Foreign Corrupt Practices Act.     

   Part   2   : Torts 
   Chapter   4   : The Law of Torts 

    ■   Added   content on the new Supreme Court of Canada cases addressing key inten-
tional torts such as nuisance, malicious prosecution, and unlawful interference 
with economic relations.  

   ■   Added   content on the new tort of intrusion on seclusion; greater detail is offered 
in  Chapter   32   , “Privacy.”  

   ■   Revised   the negligence content to separate causation and damage topics and sim-
plify the discussion of remoteness.  

   ■   Moved   some footnote detail, historic content on res ipsa loquitor, and policy dis-
cussions about the relevance of insurance to the Companion Website.    

   Chapter   5   : Professional Liability: The Legal Challenges 

    ■   Revised   the content on fiduciary duty to incorporate the new criteria set by the 
Supreme Court in 2011.  

   ■   Reordered   the material on negligent misrepresentation, moving some of the his-
tory of its development online.     

   Part   3   : Contracts 
 All contract chapters were revised to streamline and update content and remove duplica-
tion. Two chapters were consolidated. 
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   Chapter   10   : Writing and Interpretation 

    ■   Combined   the content of the 13th edition’s  Chapters   9    and    10    into one chapter.  
   ■   Revised   the subsection on “The Benefits of a Written Record” to incorporate a 

condensed version of “The Relationship Between Formation and Interpretation of 
Contracts” in the 13th edition’s  Chapter   10   .  

   ■   Revised   the subsection on “Types of Contract Affected by the Statute of Frauds” 
in the 13th edition to a list format with shorter descriptions, moving some content 
online.  

   ■   Reduced   detail on “Requirements of the Sale of Goods Act,” moving some detail 
to the new  Chapter   14    and some to the Companion Website.  

   ■   Reduced   the detail of “Consumer Protection Legislation” to a list format, moving 
the details to the new  Chapter   14   , “Sale of Goods and Consumer Contracts.”  

   ■   Added   13th edition’s  Chapter   10    content on “The Interpretation of Express 
Terms” beginning with the former Illustration 10.1.  

   ■   Revised   the former Ethical Issue “Can Judges Really Assess Credibility?” under a 
new heading, “Conflicting Testimony and Credibility.”  

   ■   Consolidated   material under “How the Courts Apply the Approaches” with con-
tent under “Predicting the Likely Outcome of the Court” and “The Goal of the 
Courts: Giving Validity to Contracts.”  

   ■   Updated   content on “Implied Terms” to include reference to terms implied by 
statutes, specifically the Sale of Goods Act and Consumer Protection Act (refer-
ring readers to  Chapter   14   ).     

   Part   4   : Special Types of Contracts 
   Chapter   14   : Sale of Goods and Consumer Contracts 

    ■   Moved   excess detail on risk of loss online.  
   ■   Added to  ,  revised, and updated Sale of Goods Act and consumer contract con-

tent from the former  Chapters   9   ,    10   , and    30   .    

   Chapter   19   : Negotiable Instruments 

    ■   Updated   content on Canadian Payments Association and Canadian Payments 
Act.  

   ■   Added   online content on electronic cheque cashing.     

   Part   5   : Property 
 The chapters in this part have undergone some modifications to incorporate key legislative 
changes including the Copyright Act and multiple Supreme Court of Canada decisions. 

   Chapter   20   : Intellectual Property 

     ■  Revised   copyright content to reflect the passage of the new Copyright Act.  
    ■  Added   discussion of six new Supreme Court of Canada copyright cases.     

   Part   8   : The Modern Legal Environment for Business 
   Chapter   30   : International Business Transactions 

    ■   Updated   the discussion of jurisdiction and forum non conveniens arising from 
new Supreme Court of Canada decisions.  

  ■    Expanded the NAFTA content on the Companion Website.    
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   Chapter   31   : Electronic Commerce 

    ■   Updated   the discussion of Canadian anti-spam legislation.  
   ■   Added   content on internet defamation arising from new Supreme Court of 

Canada decisions.  
   ■   Updated   content on the new copyright legislation and Supreme Court of Canada 

decisions.  
   ■   Expanded   discussion of forum non conveniens as it relates to internet contracts.    

   Chapter   32   : Privacy (added in the 12th edition) 

    ■   Added   discussion of new invasion of privacy tort called “intrusion on seclusion.”  
   ■   Added   new content on three Supreme Court of Canada decisions on privacy.     

  FEATURES 
 A careful effort has been made to standardize features in each chapter that will facilitate 
learning and enhance an understanding of business applications: 

   ■    An Explanation of Abbreviations is printed on the inside back cover.  
  ■    A Table of Statutes and a Table of Cases are provided on pages xxv and xxx, 

respectively.  
  ■    Case and illustration boxes throughout each chapter in the book and on the 

Companion Website provide examples based on actual cases.  
  ■    The opening section of each chapter summarizes the focus of the material to fol-

low and lists some of the questions that will be considered.  
  ■    Definitions of key terms are included in the margins of each page.  
  ■    A continuing scenario involving the same business is included in the Cases and 

Problems section of each chapter.  
  ■    For convenience, an explanation of How to Read a Citation is printed on the 

inside back cover.    

  SUPPLEMENTS 
   Companion Website  ( www.pearsoncanada.ca/smyth )  
 The Companion Website provides students with an assortment of tools to help enrich the 
learning experience, including 

   ■    self-assessment quizzes,  
  ■    mini-cases with assessment questions,  
  ■    province-specific legal material, and  
  ■    supplemental content for each chapter.   

 An access code for the Companion Website may be packaged with the printed text or may 
be purchased separately.  

  Instructor Supplements 
 The following instructor supplements are available for downloading from a password-protected 
section of Pearson Education Canada’s online catalogue (  www.pearsoncanada.ca/highered  ). 
Navigate to your book’s catalogue page to view a list of those supplements that are available. 
See your local sales representative for details and access. 

    ■   Instructor’s Resource Manual:   This manual provides lecture suggestions, a sum-
mary of the major changes from the 13th edition, additional information about 
the cases cited in the text, notes on the various Issue boxes, and suggested answers 
to all the Questions for Review and Cases and Problems.  
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   ■   Computerized Test Bank:   Pearson’s computerized test banks allow instructors to 
filter and select questions to create quizzes, tests, or homework. Instructors can revise 
questions or add their own, and may be able to choose print or online options. The 
test bank for  The Law and Business Administration , 14th edition, includes over 1800 
questions in multiple choice, true–false, short answer, and essay format.  

   ■   Test Item File:   This test bank includes all the questions from the computerized 
version in Microsoft Word format.  

   ■   PowerPoints:   Chapter-by-chapter presentations complement the text chapter con-
tent.   

  CourseSmart for Instructors . CourseSmart goes beyond traditional expectations—provid-
ing instant, online access to the textbooks and course materials you need at a lower cost 
for students. And even as students save money, you can save time and hassle with a digital 
eTextbook that allows you to search for the most relevant content at the very moment 
you need it. Whether it’s evaluating textbooks or creating lecture notes to help students 
with difficult concepts, CourseSmart can make life a little easier. See how when you visit 
  www.coursesmart.com  . 

  Pearson Custom Library.  For enrollments of at least 25 students, you can create your own 
textbook by choosing the chapters that best suit your own course needs. To begin build-
ing your custom text, visit   www.pearsoncustomlibrary.com  . You may also work with a 
dedicated Pearson Custom editor to create your ideal text—publishing your own original 
content or mixing and matching Pearson content. Contact your local Pearson representa-
tive to get started. 

  Learning Solutions Managers.  Pearson’s Learning Solutions Managers work with faculty 
and campus course designers to ensure that Pearson technology products, assessment tools, and 
online course materials are tailored to meet your specific needs. This highly qualified team 
is dedicated to helping schools take full advantage of a wide range of educational resources 
by assisting in the integration of a variety of instructional materials and media formats. 
Your local Pearson Education sales representative can provide you with more details on 
this service program.  
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  Copyright Act, R.S.C. 1985, c. C-42, 451, 452 n , 

453, 455 n , 456 n , 457, 459–460, 469, 749, 
750 n   

  Copyright Modernization Act, 452, 453, 718 n   
  Corporations Act, C.C.S.M., c. C225, 583 n , 
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Act, C.C.S.M., c. D- 12 ,  69   
  Dangerous Goods Transportation Act, R.S.O. 
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  Drug and Pharmacies Regulation Act, R.S.O. 
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  Electronic Commerce Act,  212   
  Electronic Commerce Act, 2000, S.O. 2000, c. 

17, 134 n , 137 n   
  Electronic Commerce Act (Ontario), 205 n   
  Electronic Commerce Act, R.S.P.E.I. 1988, c. 

E-4.1, 741 n   
  Electronic Commerce Act, S.N.L. 2001, c. E-5.2, 

741 n   
  Electronic Commerce Act, S.N.S. 2000, c. 26, 

741 n   
  Electronic Commerce Act, S.O. 2000, c. 17, 

741 n   
  Electronic Commerce and Information Act, 

C.C.S.M. 2000, c. E-55, 741 n   
  Electronic Information and Documents Act, S.S. 

2000, c. E-7.22, 741 n   
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  Electronic Transactions Act, S.A. 2001, c. E-5.5, 

741 n   
  Electronic Transactions Act, S.B.C. 2001, c. 

10, 741 n   
  Electronic Transactions Act, S.N.B. 2001, c. 

E-5.5, 741 n   
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E-5.,  401   
  Employment Standards Act, 2000, S.O. 2000, c. 

41, 390 n , 394 n , 401 n , 583 n   
  Environment Act, S.N.S. 1994–95, c.  1 ,  69   
  Environment Protection Act, R.S.O. 1990, c. 

E- 19 ,  69   
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  Environmental Assessment Act, 2002, 648 n   
  Environmental Bill of Rights, 1993, 648 n   
  Environmental Management Act, 2003, 648 n   
  Environmental Management Act, S.B.C. 2003, 

c.  53 ,  69   
  Environmental Protection Act, 1990, 648 n   
  Environmental Protection and Enhancement 

Act, 2000, 648 n   
  Environmental Protection and Enhancement 

Act, R.S.A. 2000, c. E- 12 ,  69   

  Estate Administration Act, R.S.B.C. 1996, c. 
122, Part 7, 243 n   

  Estates Administration Act, R.S.O. 1990, c. 
E.22, 243 n   

  Execution Act, R.S.O. 1990, c. E.24, 290 n   
  Export Act of 1897, R.S.C. 1985, c. E-18, 713 n   
  Export Act of 1897, S.C. 1897, c.  17 ,  713   
  Export and Import Permits Act, R.S.C. 1985, c. 

E-19, 713, 714 n   
  Export and Imports Permit Act, S.C. 1947, c. 

17, 713 n   
  Export Development Act, R.S.C. 1985, c. E-20, 

713 n   
  Extra-Provincial Corporations Act, R.S.O. 1990, 

c. E.27, 585 n , 719 n    

  F 
  Factors Act, R.S.A. 2000, c. F-1, 306 n   
  Factors Act, R.S.O. 1990, c. F.1, 306 n   
  Fair Trading Act, R.S.A. 1998, c. F-1.05, 215 n   
  Fair Trading Act, R.S.A. 2000, c. F-2, 41 n , 64 n , 

312 n , 316 n , 727 n , 742 n   
  Family Law Act, R.S.O. 1990, c. F.3, 163 n , 206 n   
  Family Law Act, R.S.O. 1990, c. F.34, 487 n   
  Family Law Act, S.B.C. 2011 c. 25, 206 n   
  Family Statute Law Amendment Act, 2006, S.O. 

2006, c.1, 41 n   
  Federal Court Act, R.S.C. 1985, c. F-7, 53 n   
  Fisheries Act, R.S.C. 1985, c. F-14, 68 n , 648 n   
  Food and Drugs Act, R.S.C. 1985, c. F-27, 62 n , 

 65   
  Foreign Corrupt Practices Act,  70   
  Foreign Extra-Territorial Measures Act, R.S.C. 

1985, c. F-29, 713 n   
  Franchise Act, C.C.S.M. c. F156, 379 n   
  Franchises Act, R.S.A. 2000, c. F-23, 379 n ,  380   
  Franchises Act, R.S.P.E.I. 1998, c. F-14.1, 379 n , 

 380   
  Franchises Act, S.N.B. 2007, c. F-23.5, 379 n ,  380   
  Fraudulent Conveyances Act,  688   
  Fraudulent Conveyances Act, R.S.A. 2000, c. 

F-24, 687 n   
  Fraudulent Conveyances Act, R.S.B.C. 1996, c. 

163, 687 n   
  Fraudulent Conveyances Act, R.S.N.L. 1990, c. 

F-24, 687 n   
  Fraudulent Conveyances Act, R.S.O. 1990, c. 

F.29, 687 n , 700 n   
  Fraudulent Conveyances Act, R.S.S. 1978, c. 

F-21, 687 n   
  Freedom of Information and Protection of 

Privacy Act, 765 n   
  Freedom of Information and Protection of 

Privacy Act, R.S.B.C. 1996, c. 165, 765 n , 
770 n   

  Freedom of Information and Protection of 
Privacy Act, R.S.O. c. F-31, 764 n   

  Frustrated Contract Act, R.S.B.C. 1996, c. 166. 
Section 5(2), 261 n   

  Frustrated Contract Act, R.S.Y. 2002, 
c. 96, 261 n   

  Frustrated Contract Act, S.S. 1994, c. F-22.2, 
261 n   

  Frustrated Contracts Act, C.C.S.M., c. F-190, 
261 n   

  Frustrated Contracts Act, R.S.A. 2000, c. F-27, 
261 n   
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233 n   
  Insurance Companies Act,  345   
  Integrated Circuit Topography Act, S.C. 1990, 
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3, 672 n   

  International Sale of Goods Act, R.S.B.C. 1996, 
c. 236, 312 n   
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c. I-16, 312 n   

  International Sale of Goods Act, R.S.O. 1990, c. 
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  International Sale of Goods Act, S.N.S. 1988, 
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  Interpretation Act, 205 n   
  Interpretation Act, R.S.C. 1985, c. I-21, 43 n   
  Intestate Succession Act, R.S.N.S. 1989, c. 236, 
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  Job Quotas Repeal Act, S.O. 1995, c. 4, 400 n   
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  Judicature Act, R.S.A. 2000, c. J-2, 239 n   
  Judicature Act, R.S.N.S. 1989, c. 240, 239 n   
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c. 241, 53 n   
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  Justice Statute Law Amendment Act, 2002, S.O. 

2002, c. 24, 37 n   
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  Labour Relations Act, 1995, S.O. 1995, c. 1, 

404 n , 405 n   
  Labour Relations Act, S.O. 1995, c. 1, 166 n , 

405 n   
  Labour Relations Code, R.S.B.C. 1996, c. 144, 

409 n   
  Labour Relations Code, R.S.B.C. 1996, c. 244, 

166 n , 404 n , 405 n   
  Labour Relations Code, R.S.M. 1987, c. L-10, 

405 n   
  Labour Relations Code, R.S.Q. 1991, c. C-27, 

405 n   
  Labour Standards Act, R.S.S. 1978, c. L-1, 390 n   
  Labour Standards Code, 1972, R.S.N.S. 1989, 

c. 246, 241 n   

  Labour Standards Code, R.S.N.S. 1989, c. 246, 
390 n , 397 n   

  Land Registration Act, S.N.S. 2001, c. 6, 490 n , 
492 n   

  Land Registration Reform Act, R.S.O. 1990, c. 
L-4, 530 n   

  Land Stewardship Act, S.A. 2009, c. A-26. 8 ,  480   
  Land Titles Act, R.S.A. 2000, c. L-4, 490 n , 

530 n , 541 n   
  Land Titles Act, R.S.B.C. 1996. c. 250, 517 n   
  Land Titles Act, R.S.O. 1990, c. L.5, 490 n , 492 n   
  Land Titles Act, S.N.B. 1981, c. L-1.1, 517 n   
  Landlord and Tenant Act, C.C.S.M., c. L-70, 

511 n   
  Landlord’s Rights on Bankruptcy Act, R.S.A. 

2000, c. L-5, 501 n , 511 n   
  Law and Equity Act, R.S.B.C. 1996, c. 224, 149 n   
  Law and Equity Act, R.S.B.C. 1996, c. 253, 

206 n , 207 n , 239 n , 509 n , 531 n , 532 n   
  Law of Property Act, 1925, 15 & 16 Geo. 5, c. 

20, 207 n   
  Law of Property Act, C.C.S.M., c. L90, 239 n   
  Law of Property Act, R.S.A. 2000, c. L-7, 486 n , 

530 n , 531 n , 532 n , 539 n   
  Law Reform Act, R.S.N.B. 2011, c.  184 ,  235   
  Law Reform Amendment Act, S.B.C. 1985, c. 

10, 206 n   
  Law Reform (Enforcement of Contracts) Act, 

1954, 2 & 3 Eliz. 2, c. 34, 207 n , 212 n   
  Law Society Act, R.S.O. 1990, c. L-8, 8n  
  Legal Profession Act, S.B.C. 1998, c. 9, 118 n   
  Libel and Slander Act, RSBC 1996, 

c. 263, 80 n   
  Libel and Slander Act, R.S.O. 1990 

c. L-12, 80 n   
  Limitation Act, R.S.B.C. 1996 c. 266, 490 n   
  Limitation of Actions Act, R.S.N.S. 1989, c. 

258, 490 n , 491 n , 701 n   
  Limitation of Civil Rights Act, R.S.S. 1978, c. 

L-16, 530 n , 539 n   
  Limitations Act,  264   
  Limitations Act, R.S.A. 2000, c. L-12, 701 n   
  Limitations Act, S.O. 2002 c. 24, 701 n   
  Limited Partnerships Act, R.S.N.S. 1989, c. 

259, 569 n   
  Limited Partnerships Act, R.S.O. 1990, c. L.16, 

569 n   
  Liquor Licence Act,  44   
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45, 737 n   
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  Matrimonial Property Act, R.S.N.S. 1989, c. 

275, 206 n , 487 n   
  Mechanics’ Lien Act,  341   
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M-129, 149 n   
  Mercantile Law Amendment Act, R.S.O. 1990, 

c. M.10, 149 n   
  Mortgage Act, C.C.S.M. 2000, c. M200, 530 n , 

539 n , 540 n   
  Mortgages Act, C.C.S.M., c. M200, 540 n   
  Mortgages Act, R.S.O. 1990, c. M.40, 531 n   
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Act, R.S.C. 1985 (4th Supp.), c.  30 ,  769    

  N 
  National Mobility Agreement,  7   
  Natural Resources Conservation Board Act, 

2000, 648 n   
  Negligence Act, R.S.B.C 1996, c. 333; R.S.O. 

1990, c.N-1., 86 n   
  Negligence Act, S.O. 1924, c. 32, 87 n   
  New Brunswick Corporations Act, S.N.B. 1981, 

c. B-9.1, 585 n   
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Protection of Privacy Act, S.N.L. 2002, c. 
A-1.1, 770 n   

  Newfoundland Corporations Act, R.S.N.L. 
1990, c. C-36, 585 n   
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Implementation Act, S.C. 1993, c. 44, 450 n   

  Nova Scotia Freedom of Information and 
Protection of Privacy Act, S.N.S. 1993, 
c. 5, 770 n   

  Nova Scotia Human Rights Act, R.S.N.S. 1989, 
c. 214, 764 n   

  Nova Scotia Rules of Court, Rule 10, 38 n   
  Nuclear Energy Act, R.S.C. 1985, c. A-16, 68 n    
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  Occupational Health and Safety Act, R.S.O. 

1990, c. O.1, 403 n   
  Occupiers’ Liability Act,  94   
  Occupiers’ Liability Act, C.C.S.M., c. O8, 505 n   
  Occupiers’ Liability Act, R.S.A. 2000, c. O-4, 

93 n   
  Occupiers’ Liability Act, R.S.B.C. 1996, c. 337, 

93 n , 505 n   
  Occupiers’ Liability Act, R.S.M. 1987, c. O-8; 

S.N.S. 1996, c. 27, 93 n   
  Occupiers’ Liability Act, R.S.O. 1990, c. O-2, 

93 n , 505 n   
  Occupiers’ Liability Act, S.N.S. 1996, c. 27, 

505 n   
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1990, c. B-16, 585 n , 635 n   
  Ontario Consumer Protection Act,  304   
  Ontario Consumer Protection Act, 2002, 

 64 ,  137   
  Ontario Consumer Protection Act, 2002, S.O. 

2002, c. 30, 41 n , 126, 131 n , 315 n   
  Ontario Education Act, R.S.O. 1990, c. E-2, 

771 n   
  Ontario Extra-Provincial Corporations Act, 

R.S.O. 1990, c. E.27, 585 n   
  Ontario Freedom of Information and Protection 

of Privacy Act, R.S.O. 1990, c. F.31, 770 n   
  Ontario Human Rights Code, R.S.O. 1990, c. 

H-19, 764 n   
  Ontario Land Registration Reform Act, 492 n   
  Ontario Land Registration Reform Act, R.S.O. 

1990, c. L.4, 492 n   
  Ontario Land Titles Act, R.S.O. 1990, c. L.5, 

481 n   
  Ontario Private Security and Investigative 

Services Act 2005, S.O. 2005, c. 34, 781 n   
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75.1, 41 n   
  Ontario Rules of Civil Procedure, Rule 49, 38 n   
  Ontario Small Claims Court Rules, O. Reg. 

258/98 as amended, R. 14.01, 252 n   
  Ontario Water Resources Act, 1990, 648 n   
  Optometrists Act, R.S.B.C. 1996, c.  342 ,  51    
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  Partnership Act,  42 ,  554   
  Partnership Act, 1890, 53 and 54 Vict., c. 39 

(U.K.), 554 n   
  Partnership Act, C.C.S.M., c. P30, 570 n   
  Partnership Act, R.S.A. 2000, c. P-3, 570 n , 

571 n   
  Partnership Act, R.S.B.C. 1996, c. 342, 559 n   
  Partnership Act, R.S.B.C. 1996, c. 348, 554 n , 

556, 557, 559, 560, 561, 562, 563, 564, 565, 
566, 567, 568, 569 n , 570 n   

  Partnership Act, R.S.N.B. 1973, c. P-4, 570 n   
  Partnership Act, R.S.N.S. 1989, c. 334, 554 n , 

556, 557, 559, 560, 561, 562, 563, 564, 565, 
566, 567, 568, 570 n   

  Partnership Act, R.S.S. 1978, c. P-3 (as amend-
ed), 570 n , 571 n   

  Partnerships Act, R.S.C. 1985, c. B- 3 ,  557   
  Partnerships Act, R.S.O. 1990, c. P.5, 554 n , 555, 

556, 557, 559, 560, 561, 562, 563, 564, 565, 
566, 567, 568, 570 n   

  Partnerships Statute Law Amendment Act, 
1998, S.O. 1998, c. 2, 570 n   

  Patent Act, R.S.C. 1985, c. P-4., 461, 463, 467 n   
  PATRIOT Act,  765   
  Pawnbrokers Act, R.S.O. 1990, c. P. 6, 332 n   
  Pay Equity Act, R.S.O. 1990, c. P-7, 399 n   
  Payday Loans Act, 2008, Alta. Reg. 157/2009, 

317 n   
  Payday Loans Act, 2008, B.C. Reg. 57/2009, 

317 n   
  Payday Loans Act, 2008, O. Reg. 98/09, 317 n   
  Payday Loans Act, 2008, S.O. 2008, c. 9, 66 n , 

199 n , 317 n   
  Payment Card Networks Act, S.C. 2010, c. 12, 

417, 737 n ,  738   
  Personal Health Information Act, C.C.S.M., c. 

P-33.5, 770 n , 771 n   
  Personal Health Information Privacy and Access 

Act, S.N.B. 2009, c. P-7.05, 770 n   
  Personal Health Information Protection Act, 

 770   
  Personal Health Information Protection Act, 

S.O. 2004, c. 3, 770 n   
  Personal Information International Disclosure 

Act, S.N.S. 2006, c. 3, 765 n   
  Personal Information Protection Act, S.A. 2003, 

c. P-6.5, 752 n , 778 n   
  Personal Information Protection Act, S.B.C. 

2003, c. 63, 778 n   
  Personal Information Protection Act, S.C. 2000, 

c.  5 ,  764   
  Personal Information Protection and Electronic 

Documents Act, 205 n , 397, 773 n ,  777   
  Personal Information Protection and Electronic 

Documents Act, S.C. 2000, c.  5 ,  741   
  Personal Property Security Act, 660 n ,  687   
  Personal Property Security Act, C.C.S.M., c. 
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Preface 

xviii

 We are excited to introduce the 14th edition of  The Law and Business Administration in 
Canada ! Over the past five decades, this text has been studied by thousands of business stu-
dents. It has shaped today’s business leaders and given them an introduction to the integral 
relationship between law and business. 

 More today than ever before, law plays a part in every facet of day-to-day business 
activities. Although contractual relationships remain the foundation of most business deal-
ings with customers, suppliers, and lenders, other pressing legal issues continually emerge. 
Throughout the previous 13 editions, this text has responded to the quick pace of change 
in the business and educational environments with new content, features, and resources. 
The 14th edition responds to the needs of today’s business students by streamlining the 
traditional study of contractual principles, emphasizing current legal topics involving gov-
ernment regulation of business, corporate governance, ecommerce, privacy, and globaliza-
tion, and adding continuity to the discussion of strategies to manage businesses’ legal risks 
by asking students to consider the legal issues facing a single business as it evolves through 
each chapter. 

 The 14th edition is a perfect fit for the current business education environment, 
maximizing both print and online resources. It expands the available online resources stu-
dents have come to rely upon. In addition to legal content available in print, each chapter has 
supplemental detail and/or topics available on the Companion Website, giving instructors 
greater flexibility in the depth in which they cover certain topics. 

 As in previous editions, the 14th edition combines an unsurpassed commitment to 
in-depth legal content with an integrated practical approach to legal risk management. 
Each chapter identifies relevant international and ethical issues and highlights strategies 
to manage the legal risks identified in the chapter. 

 In this edition, we continue to streamline the contract content to make it more man-
ageable and student friendly. The former  Chapters   9    and    10    are combined to deal with writ-
ing and contractual interpretation in a consolidated manner. The Sale of Goods chapter in 
the specialty contracts part of the book is expanded to include consumer contracts, giving 
it a broader appeal. Government regulation of business continues to grow in importance, so 
this topic is given new priority in the 14th edition. The former  Chapter   30    is revised and 
moved to the first part of the book; now, as  Chapter   3   , it rounds out the introductory material. 
Content in  Chapters   1    and    2    was redistributed to guide the reader through the sources of 
law into a more detailed discussion of administrative law issues in the new  Chapter   3   . As a 
result of all of these changes, the 14th edition contains 32 rather than 33 chapters and the 
early tort and contract chapter numbers have changed. 

 As always, the new edition incorporates recent developments in the law into all chap-
ters. Significant changes to copyright legislation, as well as new anti-spam legislation, are 
discussed in the relevant chapters. Landmark Supreme Court judgments involving copy-
right, international jurisdiction, and secured creditor priority are also incorporated into 
this edition. We completed the research supporting the revisions in the spring of 2014 so 
subsequent changes in the law will be reflected in the next edition. 

 In sum, the 14th edition presents a comprehensive overview of traditional and current 
business law topics in a readable, practical, multiplatform format with expanded online 
content and resources. 

  Shelley McGill 
 July 2014  
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xixP r e f a c e

  SUMMARY OF CHANGES TO THIS EDITION 
 We set three key goals for this edition: 

   ■    streamlining and integrating print material with online resources  
  ■    reorganizing  Part   1    to incorporate government regulation of business  
  ■    improving the organization and delivery of the contract content   

  A multiplatform delivery of content  in both print and online formats benefits both 
instructors and students. In addition to the province-specific material that has been available 
online for some time, the Companion Website for the 14th edition offers supplemental mate-
rial for each chapter including some of the detail and historical content offered in previous 
editions of the print book as well as expanded coverage of difficult or new topics. This online 
resource gives instructors greater flexibility in their approach to individual topics; those wishing 
more background, depth, or examples can incorporate the online material into class content, 
while those taking a more general approach may omit it. Students’ reading assignments can be 
more easily customized to instructor priorities and students with particular interests may access 
additional material on their own. An added benefit of this coordinated use of resources is that 
the print text is considerably shorter than the 13th edition. We continue to make every effort 
to simplify the writing style while maintaining the in-depth coverage and level of explanation. 

  Part   1   , entitled “The Law in Its Social and Business Context,” sets the stage for the 
more in-depth study of law that follows it. In this edition, a new chapter is added to this 
part that naturally follows the  Chapter   2    content on the “Sources of Law” discussion of 
the legislative process with “Government Regulation of Business” content from the former 
 Chapter   30   . Expanded content on administrative law is also offered at this point, giving 
students a more complete description of procedural law before they confront the substan-
tive principles in the balance of the book. 

  Contracts  are the cornerstone of business activity, and therefore contract law is the 
heart of every business law course. Unfortunately, the detailed rules and exceptions can 
be confusing and overlapping. To improve student comprehension, we have consolidated 
the discussion of the requirement of writing with contractual interpretation by combin-
ing the former  Chapters   9    and    10    into one comprehensive chapter. Detailed content is 
provided online.  Chapter   14   , formerly covering only specialty contracts involving the 
Sale of Goods Act, has been expanded to cover consumer contracts as well. 

 All chapters have been thoroughly updated and the Cases and Problems in each chap-
ter now include a continuing scenario. A simple start-up business is introduced in  Chapter   2    
and followed through successive chapters as it confronts chapter relevant legal issues or 
challenges. Students will see how common it is for a single business to repeatedly encounter 
different legal issues as it evolves. 

 Extensive revisions made to particular chapters are summarized below. 

  Part   1   : The Law in Its Social and Business Context 
 This part has undergone significant organizational and content changes to coordinate and 
consolidate the procedural and administrative law content from the former  Chapter   30    
with the existing  Chapters   1    and    2   . 

      Chapter   1   : Law, Society, and Business 

    ■  Moved   historic content online.  
■   Added   legal profession content formerly in  Chapter   2    as part of the “Legal Risk 

Management” content.    

   Chapter   2   : The Machinery of Justice 

    ■   Revised and moved   the administrative law content to  Chapter   3    and supported it 
with additional content online.  

   ■   Moved   the historic description of House of Lords and Privy Council online and 
describe the new (now independent) UK Supreme Court.  
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xx P r e f a c e

   ■   Moved   the discussion of the legal profession to  Chapter   1   .  
   ■   Introduced   the continuing business scenario that will appear in each successive 

chapter’s Cases and Problems.    

   Chapter   3   : Government Regulation of Business 

 As noted earlier, this chapter was moved to  Part   1    so that it follows naturally after the 
description of legislation, constitutional powers, and the Charter in  Chapters   1    and    2    and 
eliminates the duplication of this material (needed to refresh the reader by the time they 
got to the former  Chapter   30   ). In response to reviewer demand, this chapter is substantively 
changed to increase the emphasis on procedural enforcement of government regulations by 
adding “Administrative Law” as a stand-out section. 

    ■   Revised and reduced   the content in “The Legal Framework for Doing Business in 
Canada” and “The Power to Regulate Business” to avoid repetition with  Chapters 
  1    and    2   .  

   ■   Deleted   Case 30.1 repeated from  Chapter   1    and added online examples.  
   ■   Added   “Administrative Law” section before “Judicial Review of Government 

Regulation” discussing how regulatory boards monitor compliance with govern-
ment regulations.  

   ■   Reordered   the “Competition” content for a detailed description of the regulatory 
scheme complete with investigative and adjudicative components.  

   ■   Reduced   content on “Regulation of Business Conduct Toward Consumers,” mov-
ing most to the new  Chapter   14   , “Sale of Goods and Consumer Contracts,” and 
some online.  

   ■   Deleted   content under “The Common Law” heading as students will not have 
studied this yet.  

   ■   Added   “Environmental Protection” content to the print and online resource 
referencing the new Canadian Environmental Assessment Act, 2012, and new 
Supreme Court decisions as well as the new Foreign Corrupt Practices Act.     

   Part   2   : Torts 
   Chapter   4   : The Law of Torts 

    ■   Added   content on the new Supreme Court of Canada cases addressing key inten-
tional torts such as nuisance, malicious prosecution, and unlawful interference 
with economic relations.  

   ■   Added   content on the new tort of intrusion on seclusion; greater detail is offered 
in  Chapter   32   , “Privacy.”  

   ■   Revised   the negligence content to separate causation and damage topics and sim-
plify the discussion of remoteness.  

   ■   Moved   some footnote detail, historic content on res ipsa loquitor, and policy dis-
cussions about the relevance of insurance to the Companion Website.    

   Chapter   5   : Professional Liability: The Legal Challenges 

    ■   Revised   the content on fiduciary duty to incorporate the new criteria set by the 
Supreme Court in 2011.  

   ■   Reordered   the material on negligent misrepresentation, moving some of the his-
tory of its development online.     

   Part   3   : Contracts 
 All contract chapters were revised to streamline and update content and remove duplica-
tion. Two chapters were consolidated. 
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Chapter   10   : Writing and Interpretation 

    ■ Combined   the content of the 13th edition’s  Chapters   9    and    10    into one chapter.  
■ Revised   the subsection on “The Benefits of a Written Record” to incorporate a 

condensed version of “The Relationship Between Formation and Interpretation of 
Contracts” in the 13th edition’s  Chapter   10   .  

■ Revised   the subsection on “Types of Contract Affected by the Statute of Frauds” 
in the 13th edition to a list format with shorter descriptions, moving some content 
online.  

■ Reduced   detail on “Requirements of the Sale of Goods Act,” moving some detail 
to the new  Chapter   14    and some to the Companion Website.  

■ Reduced   the detail of “Consumer Protection Legislation” to a list format, moving 
the details to the new  Chapter   14   , “Sale of Goods and Consumer Contracts.”  

■ Added   13th edition’s  Chapter   10    content on “The Interpretation of Express 
Terms” beginning with the former Illustration 10.1.  

■ Revised   the former Ethical Issue “Can Judges Really Assess Credibility?” under a 
new heading, “Conflicting Testimony and Credibility.”  

■ Consolidated   material under “How the Courts Apply the Approaches” with con-
tent under “Predicting the Likely Outcome of the Court” and “The Goal of the 
Courts: Giving Validity to Contracts.”  

■ Updated   content on “Implied Terms” to include reference to terms implied by 
statutes, specifically the Sale of Goods Act and Consumer Protection Act (refer-
ring readers to  Chapter   14   ).     

Part   4   : Special Types of Contracts 
Chapter   14   : Sale of Goods and Consumer Contracts 

    ■ Moved   excess detail on risk of loss online.  
■ Added to  ,  revised, and updated Sale of Goods Act and consumer contract con-

tent from the former  Chapters   9   ,    10   , and    30   .    

Chapter   19   : Negotiable Instruments 

    ■ Updated   content on Canadian Payments Association and Canadian Payments 
Act.  

■ Added   online content on electronic cheque cashing.     

Part   5   : Property 
 The chapters in this part have undergone some modifications to incorporate key legislative 
changes including the Copyright Act and multiple Supreme Court of Canada decisions. 

Chapter   20   : Intellectual Property 

     ■ Revised   copyright content to reflect the passage of the new Copyright Act.  
■ Added   discussion of six new Supreme Court of Canada copyright cases.     

Part   8   : The Modern Legal Environment for Business 
Chapter   30   : International Business Transactions 

    ■ Updated   the discussion of jurisdiction and forum non conveniens arising from 
new Supreme Court of Canada decisions.  

■   Expanded the NAFTA content on the Companion Website.    
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   Chapter   31   : Electronic Commerce 

    ■   Updated   the discussion of Canadian anti-spam legislation.  
   ■   Added   content on internet defamation arising from new Supreme Court of 

Canada decisions.  
   ■   Updated   content on the new copyright legislation and Supreme Court of Canada 

decisions.  
   ■   Expanded   discussion of forum non conveniens as it relates to internet contracts.    

   Chapter   32   : Privacy (added in the 12th edition) 

    ■   Added   discussion of new invasion of privacy tort called “intrusion on seclusion.”  
   ■   Added   new content on three Supreme Court of Canada decisions on privacy.     

  FEATURES 
 A careful effort has been made to standardize features in each chapter that will facilitate 
learning and enhance an understanding of business applications: 

   ■    An Explanation of Abbreviations is printed on the inside back cover.  
  ■    A Table of Statutes and a Table of Cases are provided on pages xxv and xxx, 

respectively.  
  ■    Case and illustration boxes throughout each chapter in the book and on the 

Companion Website provide examples based on actual cases.  
  ■    The opening section of each chapter summarizes the focus of the material to fol-

low and lists some of the questions that will be considered.  
  ■    Definitions of key terms are included in the margins of each page.  
  ■    A continuing scenario involving the same business is included in the Cases and 

Problems section of each chapter.  
  ■    For convenience, an explanation of How to Read a Citation is printed on the 

inside back cover.    

  SUPPLEMENTS 
   Companion Website  ( www.pearsoncanada.ca/smyth )  
 The Companion Website provides students with an assortment of tools to help enrich the 
learning experience, including 

   ■    self-assessment quizzes,  
  ■    mini-cases with assessment questions,  
  ■    province-specific legal material, and  
  ■    supplemental content for each chapter.   

 An access code for the Companion Website may be packaged with the printed text or may 
be purchased separately.  

  Instructor Supplements 
 The following instructor supplements are available for downloading from a password-protected 
section of Pearson Education Canada’s online catalogue (  www.pearsoncanada.ca/highered  ). 
Navigate to your book’s catalogue page to view a list of those supplements that are available. 
See your local sales representative for details and access. 

    ■   Instructor’s Resource Manual:   This manual provides lecture suggestions, a sum-
mary of the major changes from the 13th edition, additional information about 
the cases cited in the text, notes on the various Issue boxes, and suggested answers 
to all the Questions for Review and Cases and Problems.  
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   ■   Computerized Test Bank:   Pearson’s computerized test banks allow instructors to 
filter and select questions to create quizzes, tests, or homework. Instructors can revise 
questions or add their own, and may be able to choose print or online options. The 
test bank for  The Law and Business Administration , 14th edition, includes over 1800 
questions in multiple choice, true–false, short answer, and essay format.  

   ■   Test Item File:   This test bank includes all the questions from the computerized 
version in Microsoft Word format.  

   ■   PowerPoints:   Chapter-by-chapter presentations complement the text chapter con-
tent.   

  CourseSmart for Instructors . CourseSmart goes beyond traditional expectations—provid-
ing instant, online access to the textbooks and course materials you need at a lower cost 
for students. And even as students save money, you can save time and hassle with a digital 
eTextbook that allows you to search for the most relevant content at the very moment 
you need it. Whether it’s evaluating textbooks or creating lecture notes to help students 
with difficult concepts, CourseSmart can make life a little easier. See how when you visit 
  www.coursesmart.com  . 

  Pearson Custom Library.  For enrollments of at least 25 students, you can create your own 
textbook by choosing the chapters that best suit your own course needs. To begin build-
ing your custom text, visit   www.pearsoncustomlibrary.com  . You may also work with a 
dedicated Pearson Custom editor to create your ideal text—publishing your own original 
content or mixing and matching Pearson content. Contact your local Pearson representa-
tive to get started. 

  Learning Solutions Managers.  Pearson’s Learning Solutions Managers work with faculty 
and campus course designers to ensure that Pearson technology products, assessment tools, and 
online course materials are tailored to meet your specific needs. This highly qualified team 
is dedicated to helping schools take full advantage of a wide range of educational resources 
by assisting in the integration of a variety of instructional materials and media formats. 
Your local Pearson Education sales representative can provide you with more details on 
this service program.  
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